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Introduction
This is a twenty-four (24) hour take-home examination.

Conditions and your professional commitments

Once you have received this examination, you may not discuss it with anyone prior to the end of the examination period.  Nor may you collaborate on the exam.  

Professor Hughes permits you to use any and all inanimate resources.  The only limitations on outside resources are those established by the law school for take home examinations.

By turning in your answers you certify that you did not gain advance knowledge of the contents of the examination, that the answers are entirely your own work, and that you complied with all relevant Cardozo School of Law rules.  Violations of any of these requirements will lead to discipline by the Academic Standing Committee.
General examination logistics

You have 24 hours from the time you receive this examination until you return your answers to the “drop box” on the ANGEL system.
The exam file on ANGEL will also include many of the exhibits as separate documents, in case you want to access them that way. 
The Examination consists of  a set of true/false questions (Part I) and a long essay problem (Part II). You may write more than the maximum word limit on the essay problem, but Professor Hughes takes on no obligation to read beyond these word limits. 

Format of your answers

Please answer the True/False questions with a simple printed list of the question numbers followed by “True” or “False”, i.e.,

10.
True

11.
False

12.
False

13.
True

This list should come BEFORE your Part II essay and BE ON A SEPARATE PAGE from your Part II essay. 
Please include a word count (such as “This essay is 687 words”) at the end of your essay answer.  You may include an outline to the essay, which will not count against the word limit.

If you are writing by hand, please try to write neatly and legibly.  If a student’s essays are too difficult to read, the student may be required to read and/or type the  essays. 
GOOD LUCK

A great winter break to everyone. Best wishes for those graduating.  Thanks for a very enjoyable class.

Part I. True/False Questions
(35 points)

This part of the exam is worth  35 points.  Each answer is worth 2 points.  Note that there are 20 questions, so in the same spirit as the LSAT and other standardized tests, you can get 2 wrong and still get a maximum score on this section.   

Again, your list of T/F answers should come BEFORE your essay answers and BE ON A SEPARATE PAGE FROM YOUR ESSAY ANSWERS. 
If you are concerned about a question, you may write a note at the beginning of your essay answers, but only do so if you believe that there is a fundamental ambiguity in the question.

Some General Questions

TRUE OR FALSE
01.
The merger doctrine is applied by courts in situations in which there is only one unique way to express a particular idea.

02.
Bright Tunes Music Corp. v. Harrisongs Music establishes the doctrine that a defendant may be liable for copying a work even if the defendant had no conscious awareness of the copying.  

 03.
In the Whelan case, the unprotected idea was identified by the court as “the efficient management of a dental laboratory,” a result criticized by academics as being overbroad (and, therefore, permitting copyright protection of parts of the computer program that should have been unprotected.)

04.
Designs printed on fabric are not copyrightable because fabric is a “useful item” under copyright law.

05.
In both CBS v. Nash and CCC Information Systems v. Maclean Hunter Market Reports the defendants won because the courts determined that the plaintiffs were trying to protect uncopyrightable facts.  

Marcel Duchamp’s “Hat Rack”

Exhibit 1 shows Marcel Duchamp’s “Hat Rack,” in the permanent collection of the Art Institute of Chicago (Chicago’s premiere art museum).  When it was originally exhibited in 1917, the object was suspended from the ceiling as shown in Exhibit 2.   Duchamp was well known for buying everyday objects and exhibiting them as art works. 

Assume  “Hat Rack” was originally made by Jean, the woodworker, that Jean made the object for hanging hats, and that Jean never met Duchamp.  Also assume that exhibition of the “Hat Rack” in 1917 – and subsequently – did not constitute publication.  

Marcel Duchamp died on October 2, 1968.  The Marcel Duchamp Foundation claims to own the copyright in “Hat Rack.”

TRUE OR FALSE
06.
Under the “useful articles” doctrine, the copyrightability of the “Hat Rack” object will depend on whether its artistic features can be identified separately from and are capable of existing independently of the utilitarian aspects of “Hat Rack” as a device for hanging hats.

07.
“Hat Rack” is at least as copyrightable as the “Winchester” and “Vacquero” belt buckles discussed in the Kieselstein-Cord v. Accessories by Pearl case.

08
Under the test proposed by Professor Deicola and applied by the Second Circuit in Brandir International v. Cascade Pacific (as discussed in Pivot Point International v. Charlene Products), “Hat Rack” is probably not copyrightable.

09.
As an unpublished work created before 1-1-1978, any copyright in “Hat Rack” will extend to October 1, 2038, that is 70 years after the date of Duchamp’s death. 

10.
While the art world may consider Duchamp the artist who created “Hat Rack,” copyright law will probably consider Jean the woodworker to be the “author” of any protectable expression in the object.

“abstraction, filtration, comparison”
Under the “abstraction, filtration, comparison” test elaborated in Computer Associates v. Altai, which of the following are true and which are false:

TRUE OR FALSE
11.
If the defendant’s software has no source code that is the same as plaintiff’s source code, there can be no infringement.

12.
If defendant’s software has many of the same subroutines as plaintiff’s software, that will be grounds for infringement even if those subroutines were dictated by considerations of efficiency so as to be necessarily incidental to that idea.

13.
If the overall structure of plaintiff’s software is completely original and not dictated by functional considerations (including efficiency, interoperability, and industry standards, then a defendant who copies that overall structure may be liable for infringement.

Musique, c’est la Vie
Arroz Sélavy (“Sélavy”) is a well-known remix DJ; Sélavy is particularly famous for her electronic wizardry in re-creating sounds that sound exactly like famous recordings (without actually copying the recording), although on her latest album Somethings Old, Somethings New she has used dozens of traditional “samples,” small pieces of sound recordings – sometimes just 3, 4, or 5 notes – which she has remixed and woven into new dance tracks.  

Somethings Old, Somethings New has come out as both a CD and a DVD.  The DVD features all the music and shows Sélavy spinning at a Los Angeles rave party.  All of Sélavy’s CDs and DVDs are imprinted with the following caption: “The owner of this copy of the copyrighted work may NOT rent, lease, or lend this copy for payment.”.

True
 False

14.
Under the test announced in Grand Upright Music and the appellate court in Bridgeport Music v. Dimension Films, Sélavy’s sampling of 3, 4, or 5 notes will be treated as a “de minimis” use and will not be an infringement.   

15.
Under 17 USC § 115,  Sélavy will almost certainly be able to obtain a compulsory license to the sound recordings for the samples on the Somethings Old, Somethings New CD.  
16.
Based on 17 USC § 109, the New York Public Library is obligated to honor Sélavy’s ban on rental, lease, and lending of the Somethings Old, Somethings New CD.  
17.
If Sélavy admits to having copied part of a musical composition by Macy Gray, the test whether Sélavy improperly appropriated from Macy Gray’s work will be based on “probative similarity”

Some more general questions

TRUE OR FALSE
18.
In Sony v. Connectix, the “intermediate copying” by the defendant was excused under the fair use doctrine because the court concludes that the defendant’s own product – a “Virtual Game Station” -- was at least modestly transformative.

19.
The Court’s opinion in Baker v. Selden is widely recognized as establishing both the idea/expression dichotomy and the doctrine that methods of operation are not protectable under copyright law.

20.
If Jessica and Bob commission a baker to design a highly original cake for their wedding and the parties execute a written agreement that states “Baker hereby agrees that the cake designed for Jessica and Bob’s wedding will be a work-made-for-hire,” then Jessica and Bob will be the authors of the cake under copyright law.
Part II – Kiss and Infringe
(65 points –1800-2000 words)

Gene Simmons, the lead vocalist of the band KISS, has come to the senior IP partner in your law firm, Mona L. Jaconde, for some copyright advice on behalf of the band.  After meeting Simmons, Jaconde has given you the following information and asked for a research memo in 24 hours.

* * *

The rock band KISS was formed in January 1973 by Gene Simmons, Paul Stanley, Peter Criss, and Paul “Ace” Frehley. In forming the band, they decided that they would wear make-up at all their concerts.

The band’s first concert was on January 30, 1973 at the “Popcorn Club” in Queens, New York.  That morning Stanley and Frehley sketched out four make-up designs in black & white; they purchased black, white, and silver make-up as well as black and red lipsticks.

That evening, each member of the band applied their own make-up, carefully following the sketches.  Stanley wore the “Star Child” design, Criss wore the “Cat Man” design,  Simmons wore the “Demon” design; and Frehley wore the “Space Man” design.  The original sketches were thrown away. 

They performed for 1 hour and 35 minutes in front of an audience of three people.  Afterwards, they used rubbing alcohol to remove the make-up backstage.    

They were signed to a record deal shortly thereafter.  Their first album was self-titled.  The cover of the album is shown in Exhibit 3; the photograph for the cover was taken by Iris Stubbs, but Gene Simmons decided on the arrangement of the four men, each wearing the same Star Child, Cat Man, Demon, and Space Man designs as on January 30, 1973.  Paul Frehley created the KISS logo (making the ‘SS’ look like lightning bolts).  A graphic designer at Casablanca Records did the final creation of  the album cover.

Assume that there are no written documents concerning ownership or assignment of any copyrights, except for a handwritten note from the President of Casablanca Records addressed to the KISS band members that reads “Guys, any rights Casablanca has in the cover art, we give – or transfer back – to the band.”

Through the years, the band maintained the four make-up designs, although Gene Simmons modified the “Demon” make-up design as shown in his 1978 solo album cover [Exhibit 4].
KISS is very concerned about maximizing the value of his KISS intellectual property, particularly the four iconic make-up designs.  In particular, Simmons would like your law firm to consider infringement actions in the following situations :

1.
The “Spirit” Company, which is selling a “KISS Gene Simmons Demon Make-up Kit” shown in Exhibit 5.  The Halloween Spirit Company claims this is an “official” KISS make-up kit, but Mr. Simmons says Spirit were never authorized to do this.  Spirit manufactures and sells the make-up kits; Spirit also maintains the website showing the page in Exhibit 5,   Robert Doppelganger, the President of Spirit, also appeared on television’s “Rachel Ray Show” the week before Halloween, doing several make-up jobs, including the KISS Gene Simmons Demon design.  The Rachel Ray Show was broadcast that day to 4.3 million viewers.

2.
The same week – the week before Halloween -- a woman named Joan Houston, of Montclair, New Jersey, displayed her four “KISS pumpkins,” shown in Exhibit 6, on the “Martha Stewart Show.”  

3.
Simmons was also outraged to see the photograph in Exhibit 7 used by The Nature Company in an ad campaign called “Kiss a Panda Bear – wild animals really do party every day . . . . .”
4.
XM radio – the satellite radio company – is releasing to its subscribers a new radio receiver called the “Xpress-RC,” described in Exhibit 8.  The Express-RC features a “bright and sharp full-color display” which will show the album covers for the songs that are playing.  Obviously, when KISS songs are played, album covers like Exhibit 3 and Exhibit 4 will be displayed. 

Do NOT worry about the copyrights in the KISS musical compositions or sound recording.  Simmons told Jaconde very clearly “I just want you to sort out the copyright stuff for the visual  works.”
* * *

Write a 1800-2000 word memo describing the [a] copyrightability of the designs and other visual works, [b] who owns them, and [c] the possible copyright claims against (1) Spirit, Doppelganger, and the Rachel Ray Show, (2) Jo Houston and the Martha Stewart Show, (3) the Nature Company, and (4) XM Radio, including any reasonable defenses that these parties might have.  
 # # # #

EXHIBITS FOLLOW AND ARE AVAILABLE AS SEPARATE .pdf AND .jpeg FILES ALSO.
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